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twoccE es,
i affirmation by

the Colonial Courts, of certain established principles of
law, applicable to such intercourse. Although these
principles may at times have been lost sight of, yet
anhnated by the humane spirit of modern times, our
colonial eourt~ and the courts of such of the United
fgtates bfA.i,~e~a, aS Iiav~ adopted the common laW of
England, have invariably affirmed and supported them ;
so that at this day, a line of judicial decision, the cur-
rent of legal opinion, and above all, the settled practice
of the colodialgoverum0nts, have concurred to clothe
with e~riafnty-and precision, what would otherwiee
have remained vague and unsettled. These principles are
not the new creation or invention of the colonial courts.
They flow not i~om what an American writer has cal-

led the ’" vice of judicial legislation." They arc in fact
to be found among the earliest settled principles of
our law; and they are in part deduced from those
higher principles, from charters made in conformity
with them, acquiesced in even down to thecharter of our
own colony; and from the letter of treaties with na-
tive tribes, wherein those principles have been asserted
and acted npon.

It is a fundamental maxim of our laws, springing no
doubt from the feudal origin and nature of our textures,
that the King was the original proprietor of all the
lands in the kingdom, and consequently the only legal
source of private title, [’2 Bl. Com. 51, Co. Litt. 65, a.’]
In the language of the year book, I’M. 24, ]~dw. Ill/]
"all was in him, and came from him at the beginning.."
This principle has been imported, with the mass of the
common law, into all the colonies settled by Great
Britain ; it pervades and animates the whole of our ju-
risprudence in relation to the tenure of land; and so
proteaive has it been found, that although strictly a pre-
rogative rule, the Republican States of America, at
least all those states which recoguise the common ~law
as the origin and basis of their own municipal laws,
have found it expedient, if not necessary, to adopt it
into their jurisprudence. [’Kent’s Comm. col. iii.# part
vi,, Iccture 51.]

As a necessary corollary from the doctrine,~" that
the Queen is the exclusive source of private title,"~
the colonial courts have invariably h~Id (sub~cct ofI
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JUDOMBNT OF ~R. JUSTICE CHAPMAN.

This case comes before the Court upon demurrer
to a declaration in a suit upon a writ of Scire Facia~
~whereby the party suing out the writ seeks to set
aside a grant from the Crown, made under the public
seal of the colony to the defendant, on the ground that
the claimant has a prior valid title to the same land, by
virtue of a certain certificate, whereby it is alleged,
the late GOvernor waived, in the present claimant’s
favour, the Queen’s exclusive right of acquiring the
land in question from the natives.

The question which this Court has to determine is,
did the claimant Mr. C. Hunter M’Intosh acquire by
the certificate and his subsequent purchase (admitted
to have been in all respects fair and bona-fide,) such
an interest in the land, as against the Crown, as inva-
lidates a grant made to another, subsequently to the
certificate and purchase !

As this question involves principles of universal ap-
plicatlon to the respective territorial rights of the
Crown, the ab~;rlginal natives, and the European sub-
jects of the Queen ; as moreover its decision may affect
larger interests than even this court is up to this mo-
ment aware of, I think it is incumbent on us to enun-
ciate the principles upon which our conclusion is based,
with more care and particularity than would, tinder
uther circumstances, be necessary.

The intercourse of civilized nations, and especially
_ of Great Britaiv~ with the aboriginal natives of Ame-



course to the rules of prescription in the older colonies,)
that they cannot give effect to any tide not derived from
the crown, (or from the representative of theerownt
duly autherised to make grants,) verified by letters pa-
tent. This mode of verification is nothillg more than
a full adoption and affxrmation by the ~bolonisl courts,
of the rule of English law ;_-"that (as well for the pro-
teetion ot the crown, as for the security of the subjeets~
and on account of the high considerati~l entertained by
the law. towards l~r bfajesty,) nofreehold, interest,
franchise, or liberty, can he transferre~.y the crown,
but by matter of record." [Viner Abr,~Preroif.; Bae. &hr.
Prerog.’]:--that is to say,&y letters paie~t~undor the
great seal in England, or (what is equivalent thereto in
the colony,) under the public colonial seal. In the iu-
at’fu~;n~ de.]egatj~a ~ ofth~rey~.~mthority t~
the~ Goverii is ~-the law i~
without any exception, that I am aware of, universall
and necessarily recognised and acted upon. In some
cases the authority and powers of the Governor are set
out in his commissions ; (Quebec Commissions by Ba-

"ran Mazeres, 4to:, 1772) ; but in this colony the Go-
vernor derives his authority partly from his commission,
and partly from the royal charter of the colony, (Purl.
paper, llth May, 1841, p, 31), referredto in and made
part of such commission. In this charter, we find the
invariable and ancient practice followed : the Governor,
for the time belnglbe~g authorised to make and exe-
cute in her ]t~ajesty’s name, and on her behalf, under
the public seal of the colony, grants of waste lands, &c.
In no other way, can any estate or interest in land,
whelhor immediate or prospective, be made to take
effect ; and this court is prebinded fr~om taking notice of
any. estate, internes, or claim, of whttsoever nature,
which Is not eolkformable with thla provision of the
charter; which in itself is only an expression of the
~Le]_l. e~t~rtained and setthd,law of the land. . :

Here, nndsr ~i, dinar~y circumstances, I think we.
might stop. On the one hand, the defendant has a
grant from his Excellency the Governor, complying
in all respects With~ the law, which grant is not ifft-

1roached upon’thisxecerd on any.one of the grounds

"-,~po~i~ach ~,~re Ua~e to be ~d. ~ero h~o va caution, on -the par~ of the adi’~e claimant, of
any illegality, finecrtaintv, mistake, mls-deserlptiofi,
~nis-informatian or deception, [’2 B1. Comm. 3a,8, Co.
]hihg O,-Ole~!att,~ v. tl~ Vatrt~t~4

his title on an instrument not under the seal of the
colony, having none of the features of a patent, and
therefore not complying either with the vommon law,
or with the charter o! this colony, framed evidently
with especial reference thereto.

But the peculiar ~ o~ thJ~ mm~er
widek]lKr. BPln~sh- c~aims, being tl~ act of the late
Governor of the ~olo~y, wh¢se acts ought to be sup-
ported, if not ~puS~t to the law of the land, and
issued in confo/~ity with a proclamation, with which
it is admitted the claimant has faithfully c0mplied, de-
mands that we should go further, and examine the va-
lidity of his Claim upon its own intrinsic merits.

It seems to flow from the very terms in which the
principle--that the Queen is the only source of title,~
is expr .e.ued~that n9 subject ctn. ~rhimaelf acquire
new lands by a~ means whatsoever. Any acquisition
of territory by ~ subject, by conquest, discovery, oc-
cupation or purchase from native tribes, (however it may
entitle the subject, conqueror, discoverer, or purchaser,
1;o gracious consideration from the crown), can confer
no right on the subject. Territories therefore, ac-
quired by the subject in any way, vest at once in the
Crown. To state the Crown’s right in the broadest
way; it enjoys the exclusive right of acquiring newly
found or co nquewd territory , an4of extinguishing t.be
~i~=ef: tnr~l ~h/bltaan t~’b/~U.d ther~
Andent]y prlvate war was not unuSub~l. ~ The history of
Sir Francis Drake is an instance of a subject acquiring
territory for the Queen, by a mixture of eonquest~nd
discovery, without a commission, tn like mannec an
accidental discovery is taken possession of, not for the
benefit of the dlhie0verer himeetfi but for that of the
Crown. The rule, therefore, adopted in our colonies,
"that the Queen has the exclusive ~’ight of extinguish-
ing the natlv~ title to land," is only one member of a
wider rnle,--that the ~u~vn has the exclusive right of

acquiring new territory, and that whatsoever the sub-
jeer ms, acquire, vests at once, as already stated, in the
Queen. And this, because in relation to the subjects,
the Queen is the only source of title.

As to the practical consequence that the Queen may
lawfully oust any subject who attempts to retain posses-
sion of any lands he has acquired, it is a power whic]~
has oftenheen exercised. The settlementofNew Haven,
(now part of Connecticut) is an early case. Connecticut
had originally been colonized under a royal grant to
Lord Say and Sele. New Haven was settled by people
from Connecticut, who purchased from the Indians ;
yet that title was not recognised, and a new charter was
obtained from Charles If., incorporating New Haven
with Connecticut. The early settlements of Port Phi-

~" ~vre wRh0ht e~dgpti~,~:ti~olaims ox
the purchasers, and as in New Zealand, the claimants
were glad to take a crown grant of a portion of their
acquisitions, leavisg a large portion of territory in the
hands of the crown. To say that such purchases are

I absolutely null and void, however,is obviously going too
far. If care be taken to purchase of the true-owners,
and to get in all outstanding claims, the purchases are
goo~ as against the native seller, but not against the
Crown. In like manner, though discovery followed by
occupation, vests nothing in the subject, yet it is good
against all the world except~he Que~ who takes. All
that the law predicates of eueh acqn~i~io~ is that they
are null and void as against the crown : and why !
because," the Queen is the exclusive source of title.~

The practice of extinguishing native titles by fair
purchases is certainly more than two centuries old. It
has long been adopted by the government in our Ame-
rican colonies, and by that of the United States. It is
now part of the law of theland, and although the courts
of the United States, in suits hetwcen their own subjee*a
will not allow a grant to be impeachedunder pretext
that the native title has not been extinguished, yet ~hey
would certainly not hesitate to do so in a suit by one
of the native Indians. In the case of the Cherokee na-
tion, ~, the State of Georgia, the Supreme court threw

-~ts protective decision over the plaintiff-nation, against
a gross attempt at spoliation ;’calling to its aid, through-
out every portion of its judgment ~i~ pri~ipl~s of the
common law as applied and adopted from the earliest

to the strength or weakness of the native title, what-
soever may have been the past vague notions of the na-
tives.of this country, whatever may be their present
clearer and still growing cov.eel~tia~ ~ thaig ~daa-
mi~i~ ~ ilr~b too solemnIy asserted
tliat it is entitled to be respected, that it cannot be
extinguished, (at least in times of peace), otherwise ~an
by the free consent of the native oocuDers. - But for
their protectlon~ and for the sake @f hu2~aanity, the. go-
:vemmant is bound to maintain, an¢i~the courts to as-
sert, the Queen’s exclusive right to extinguish !t.
It follows, from what has been said, that in solemnly
guaranteeing the native title, and in securing what is
eared the Queen’s pre-emptive right, the Treaty of
Waitangi, confirmed by the charter of the colony, does
not assert either in doatrine or in "Pr ~aeti~aanY thing
new a~d unsettled.

Mr. Bartley contends that all that the natives convey
to the Queen by the Treaty of Waitangi, is a right to
have the first offer of the land, or say in one word, th9
refusal ;--a conclusion which he draws from the etymo-
logical structure of the word pre-emption. There can
be no doubt that according to the strict meaning of the
word, the right of " buying before ’" others, connotes
the existence of a right residing in others, to buy after

.~efuasl by him who has the pre-emptive right. But
~_Wh. ieh r~.~ t]~. _~ow~ is~as ~e have seen,
"’tl~e "~a~e~i~ve right of ~h~q -l~e’~.~ve titla;
Mr. Bartley’s critleism is therefore rather phxlolog]cat
than legal. It amounts to this, that the crown’s right

isloosely named; that the word pre-emption is not
the one which ought te have been chosen. Bethat as it
malt, the court must look at the legal import of tha
word, not at its etymology. The word used in the treaty
is not now used for the first time. If it were so, it
perhaps might be contended that a limited right be.inK
expressect, the larger right is excluded. ’BUt the fr4-



(65)
mers of the Treaty found the word in use with a

eeuliar aod tecbnical meaning, and as a short expres-
sion for what would otherwise have required a many-
Worded explauatiou, they were justified by very general
Practice in adopting it~ No one now thinks of object-
ing to the use of the word syeo-phant, in its secondary
meaning, because its true meaning is a" shower of
~gs."
, The legal doctrine as to the exclusive right of the
Queen to extinguish the native title, though it operates
only as a restraint upon the purchasing capacity of the
Queen’s European subjects, leaving the natives to deal
among themselves, as freely as before the commence-
ment of our intercourse with them, is no doubt incom-
patible with that full and absolute dominion over the
lands which they occupy, which we call an estate in fee.
Bttt this necessarily arises out of our peculiar rela-
tions with the native race, and out of our obvious duty
of protecting them, to as great an extent as possible,
from the evil consequences of the intercourse to which
we have introduced them, or have imposed upon them.
To let in all purchasers, and to protect and enforce every
private purchase, would be virtually to confiscate the
lauds of the natives in a veryshort time. The rule laid
down is, under the actual circumstances, the only one
calculated to give equal security to both raceS. Al-
though it may be apparently against what are called ab-
stract or speculative rights, yet it is founded on the
largest humanity; nor is it really against speculative
rights in a greater degree than the rule of English law
which avoids a conveyance to an alien. In this colony,
perhaps, a few bettel instructed natives might be found,
who have reduced la~d to individual possession, and are
quite capable of protecting their own true interest ; but
the great mass of the natives, if sales were declared
open to them, would become the victims of an appa-
rently equitable rule ; so true it is, that " it is possible
to oppress and destroy under a show of justice." (Haw-
tress.) The exisiilig rule then contemplates the native
race as under a species of guardianship. Technically,
it contemplates the native dominion over the soil as in-
ferior to what we call an estate in fee : practically, it
secures to them all the enjoyments from the land which
they had before our intercourse, and as much more as
the opportunity of selling portions, useless to them-
selves, affords. From the protective character of the
r~e then, it is entitled to respeqt on moral grounds,
no-les~ {~afi to jud~claI ~ppd~t on~ly le~ ~.

In order to enable the court to arrive at a correct
conchision upon this record, I think it is not at all ne-
cessary to decide what estate the Queen has in the land
previous to theextinguishment of the native title. A~-
Ciently, it seems to have been assumed, that notwith-
standing the rights of the native race, and of course
subject to such rights, the crown, as against its own
subjects, had the full and absolute dominion over the
soil, as a necessary consequence of territorial jurisdis-
tion. Strict!y speaking, this is perhaps deducible from
the principle of our law. The assertion of the Queen’s
pre-emptive right, supposes only a modified dominion,
as residing in the natives. But it is also a principle
of our law that the freehold never can be in abeyance ;
hence the fall recognition of the modified title of the
natives, and’its most careful protection, is not theoreti-
cally inconsistent with the Queen’s seisin in fee as
against her European subjects. This technical seisin
against all the world except the natives, is the strongest
ground whereon the due protection of their qualified
dominion can be based. This extreme view has not
been judicially taken by any colonial court that I am
aware of, nor by any of the United States’ courts, re-
cognizing the principles of the common law. But in
one case before the Supreme Court in the United States,
there was a mere naked declaration to that effect, by a
majority of the judges. One of the judges however,
differed from his brethren, he Considering the natives aS
absolute proprietors of the soil, with the single restric-
tion arising out of the incompetency of all but the so-
vereign power to buy, and he treated what is commonly
called the pre-emptive right as "a right to acquire the
fee simple by purchase when the proprietors should be
disposed to sell.

The Charters of the Smarts certainly assumed the

tats than he had in him, though attempts were often made
to get rid of them. In spite of this assumption, the na-
tive outstanding title was usually got in by purchase.
The charter to the NewEngland Puritans in 1620,granted
the laud in fee, leaving it to the grantees to extinguish
the native title. In the case of William Penn, Usually
cited as amodel of humanity and fair dealing, the char-
ter was granted iu 1681; then Pennproceeded to settle
the land; and lastly" the settlers hayloft made and im -
proved their plantation to good advantage, Penn, in
order] to secure the plantation from the Indians, ap-
pointed commissioners to purchase the land, &c."
(Encyelop. Brit. article’Penn.’) It was notunfil 1683
that Peuu reached the colony. Vattel sees no viola-
tionoflawiuthiscourse. He and the writers be-

-fore his time seem to have attached little weight to the
native title; and he cites the cases o’f Penn and the New
Englamlers as evidence of their moderation--rather
than as fulfilling a condition necessary to the comple-
tion of their title and precedent to its full enjoyment.~
[Book 1, C. xviii, § 209.]

But for more than a century certainly, neither in the
British American colonies nor subsequently in the
United States, has it been the practice to permit any
patent to pass the public seal of the Colony or States
previous to the extinguishment of the native title [Col-
lection of Indian Treaties, Washington, 1837]: a prac-
tice certainly far more conducive to the security of na-
tive righ,s than the ancient practice. To part with the
Crown’s interest during the existence of the native title,
leaving it to the grantee to acquire that title, is ob-
viously fraught with evil to both races, and with great
inconvenience an:t perplexity to the colonial govern-
ments.

Such are the principles in conformity with which, I
conceive, this court is bound to view the rights of the
Crown, the Queen’s European subjects, and her Ma-
jesty’s new subjects, respectively ; and guided by their
light, we are enabled to decide the question raised upon
this record. Even abstaining from regarding the
Queen’s territorial right, pending the title of the na-
tives as of so high a nature as an actual seisin in fee as
against her European subjects, and regarding it in the
view most favor{table to the claimant’s case, as the
weakest conceivable interest in the soil--a mere possi-
bility of seisin, I am of opinion that it is not a fit sub-
~ect of Waiver either generally by proclamation, or spe-
clalIyby: mue~t a certificate as Mr. Me.Intosh holds.~
Both by the common law of England (now the law of
the colony in this behalf,) and by the express words of
the charter, such an interest can only be conveyed by
letters patent under the public seal of the colony.

I am also of opinion, after very cerefuUy considering
the statement of Mr. Bartley, and the apparent admis-
sion of the Attorney General, that thewant of compli-
ance with the Australian Waste Lands &el, until lately
in force in this colony, would, even in the absence of a
grant to the defendant, be a fatal defect in Mr. Mc-
Intosh’s claim, and this on two grounds :~First, not-
withstanding the words " waste lands of the Crown"
may seem to import lands the title to which was com-
plete, I think the language of the 5lh section extending
the formalities prescribed by the Act to "any less estate
or interest," would be sufficient toinclude that interest
which the Crown has in all the lands of the colony ;
and that, consequently, a proclamation made in eva-
sion of the Act ot parliament cannot legally be acted
upon : Secondly by Mr. MoIu~ah’s purchase, (aesir-
ruing it to be a complete extinguishment of the title
of all native claimants,) the land vests m the Crown,
and so becomes part of t he Waste Land of the Crown,
even in contemplation of the Attoruey General’s dis-
tinction ; and as such could only be alienated (so long
as the5&6Viet c. 3~ wasinforce here} in strict
compliance with its provisions.

For these reasons.][ think the Judgment of the
Court upon this record must be for the defendant.

His Honor the Chief Justice then proceeded to de-
liver his own Judgment as follows :~

T.~ ~VEeS v. g. J. SY~ONDS,
The facts admitted in this case are the following~

fee to be inthe Crown, and they were never impeached First, that a complete and honest purchase of the land
eh thegreund that the King had ¢0nveyed a lirger es- i now in question was effeeted by the claimaut~ Mr.



~t*l~ |a~l, sNendly, that tkc, pu~-hltlm wm made [ pretudedglfts, eonvey~nbm br pretended t, env~,
,~ and i~ o~|~mity with a tertilieste iuued by [ anew, lean or pretended ~me% agreements or other
fk~,e~or F:tz Roy, as s~ for~ on the Kecord. Upon [ titlm, either mediately or immediately from the ehie~
t~ae two htcts the elJflm~st’# ease rears, I or mher individuals or i~iividnl of the aboriginal

It Ray make the wl~e~atter elea~’to eomlder, [ ~ inhabhtng the said colas% and which are mot
~m the lirtt l~aee, the ~ effect nf su;:h ~ purchase, l or may m)t hereaftor be a|Iowed by h~" M~csty, b¢~
yiewed by ,t~If and aLNW~ from the eei’ti floats or al. [ 14sin mid Successors are, aml tl~ sums shall be, rib,
lek.ul authority. ’ solutely null and void :" and, as if to curry the prin-
. N c~. t~a feneral law of Eni~nd, or rather of the eiple which ibsve mentioned to the extreme length,
~Hritki~mial enqfiI~e.m respect nl the acquisition of it ~ by Jcetkm’6, provided that even after the ~ie,
l~nd~, r,~h as-tho~.,d~.h- ar/,~ comprised within the sio~s teflon’under that Ordinance, shall ha~’4~-
elaima~t:~ ptt~cha~ a4sd de~emi~mt’s b.r~t, has from ported in ~avoF of auy e~imnnt, yet" nothiugherein
~’y ~ timeet~l~ fo|lows~ Whersverfm any ~i~d shall be haldto otflige~he said ~3ove~or
©ountry to which (~s between F_~gland and the other to make and deliver any such gL’ants as aforesald~un-
~uropean nations) England had acquired u prior title
by discovery or otherwise, there were fondu! laud lying

pied smd~l~iated~ys~h~eets-0ftbe Beidsh=Crown
it was holden that such subjects did not and could not
thereby acquire any leg-at right to the toll as against
she Crown. And this rule was understood to apply
~lmd~ytWbether the country was partialtypeopled or
whel]~ tmpeoplad and whether the settlerseutered and
~iaedposs~sion with or without the consent of the
~igma|inhabitanta. Aocordiuf~ly, colonial ’riCes h ave
uniformly rested upon groats from the Crown; This

the:e~se in the oldmt ]$r~tish ~lonlet l~ America;
and i4ia no~orloua th~t~ ~tme~,u|e ’has been acted
Upon’ witbout deviat~ or exception in the more re-
cent ee~lonizatioh of A~istralta.

,-%or is this the rule and practice of England only,
but of ull the colonizing states of Europa,and (by de-
ft.ration from England) at’the United Smte~ of Ame-
rica. The very full diseu~on of this sqbject in the
~udgtuent Of my learned brother, Mr. J~st~oe "Chap-
man,renderait supet.fltto~ for me to enter fnrtber upon
the question. I shall content myself with citing, two
~~ the well known "Commentaries on Ame-
zican Law," by Mr. Chancellor Kent, of the State of
:New York. I quote this book~ not as an authority in
on English Court, hutonly as a sufFacient testimony
that the principle vonmined in the rule othtw above

eq~tntve thau the aeeessary~bne ofTorm,~SfiI~~ reeog-
nised and enforced in the courts of the At~eincan Uui-
on, is understood there to be derived by them from

na

which respectively established Colonies in America,
¯ ssumcd the ultimate dotoinion to be in themselves,

less his Excellency shall deem it ps0per so to do.’"
In fa~¢t~f ~W~_..lmss in review the various provisions of

tri~0i~s endive which grants are to be ~de:::~:~Y~
ease, and as to the express directions that lands of
certain descriptions shall not be proprosed to he
granted to anyclaimaut whatsoever~we see through-
out the Ordinance, a distinct reeoguitiou and aster-’
tio~ of the doctrine just now stated. It is every where
assumed that where, the native owners have fairly sod
freely ~parted with their lands, the same at once
vest Ln the Crown, and become subject wholly tO the
disposing power of the Crowm ~I’his ordinance ~hitst
it asserts the Crown’s ebsohrte ~lg~t of ¢om~} and
disposal over the purchased lands~and ~ ;t~/te~| to
show that the reCoguition oi the claims ~a~ i~t~b he
taken as an acknowledgment of any right in the pur-
chasers as against the Crown, does-at the same time
clear~ intimate the 0b]ect with reference to which
that power of control and disposal is to be exerciseo.
It points tosub}ects of the Crown other than those pur-
chasers,~ and whose interests would likewise demand
considemtiou, The 3rd section recites that "Herlt~~
jetty hath been pleased to declare Her Mn~ty!$1~a’
cium iutention to recognize eluims to laud, which’
may have been obtaiued on equitable terms from ~he
chiefs or aboriginal inhabitants or inhabitant of the
said co!onyof New Zealand, and which may not bt
prejudicial to the present or prmpective in.ter~ts ol
such Of He~ Majesty’s snb.~e~ ~ ht3~ig.~.O~ re-
soried, or who ma~/ hereafter resort (0 and settle i~
the said colony." ~[oreover, the Ordinance close

anyR[ght or Prerogative of Her Majesty, Her Heir,
or Successors."

It may welt he presumed that u rule so strict aw
and c!aimed the exclusive right to/grant a title to the a Pi~rentl ~, ~vere, and yet so generally received -
s~[, subject only to the In~tian fight of occupancy.-, must ba l~unded on sums principle at great an~t ge~
The natives w~,e adm|ttedto be tberightful 0¢:cupants neral cancernment. And this presumption wo~ldl b~:
of the Soil, with a legal as weil as ~ust claim to re- strengthened by observi~g, that not only io England ~
fain possession of it andto use it according to their butah~0 lathe United States of America,--n6t 0ol’i
own discretion, though ~nnt to d/spate of the soil at iu a eetmtry which retains many traces of the o1~
their own ~wifl, except t~’th~e G~vernment claiming the fe~aliem~hut also in u State which sways all thitig~ght of pre:einptiono,~gain in p. 385, after st~eakmgb~¢ tha wil~ o| the majority of its individual citizens,
of the " severallocal governments both heforeand af- and in. which, too, the business of colonizatton--tht
ter" the American revolution, he says "Tho~e govern- disuer~t of the nubile domain for the benefit of tht
taents asserted and enforced the exclusive right to natima,~,is ~de a regular and dirdiuct branch o
extinguish [Indian titles to lands inclose~.wRi~iu the ] public Admia~ratian" this. rule it yet mostttr~l..~
eZter!°rlin~M,t!~ r ~.~sdict~S, I~£~elutse~! recogniHd~aad enforced; , ~ ~ +.: -~
tmd’tq, tile sanCtiOn~ ~q~f:.t!~eatte~ ;’~d they ~l~a[l~ in, { ~ ~ip~e ia appa~tntly thi~ ; that eo[oail~lb)~
dividtm! purchases fro’h/the Indian, whether made’ is a~ffia~.k.~f national coneer~aent--.a~orkto be car. ’
withthem individuail~0r ~ollecthely a; tribes, to be riedonwith reference to the interests of the natio~
absolutely null and void. The only power that could I collect~eiy ; am/therafore to be comro~led and gm~ilawfu|i~y acquire the Indian title ~ as the Stat% and a ded by the Supreme Power of the nation.
government grant was the only lawfoi source of title I T~]e may havehed it~ origin in th~feu .d~ doc i
s~l~itted in the courts ol justice. The Co/on/al and trine which~ested the supreme dominion,&nd ultimat
~tiate~over~mcnts, and the government of the United owner,,lap Of all landper§onally in the Sovereign ; bu
States, uniformly dealt upon these nrincipJes with the in modern times, and especial-ly since the Domain o
~ndian’ nations dwellin~ withiq t’heir te~:ritorial It- [ the crown passed under [he control of Parliamentt i ’

ofthiscountr~ the~ ~e-r" "D~ a’s’;- ,~ "~ "" / uretoueanmmlscereutormennuuum~m,u*upeuar.j~ as,=, V InCl. su was ttl ~xs, ct~y ~nun- / ~mn~rt|~| ~r~ (~n far at may he3 a uniform ~vstsw
crated. The 2nd section of the Land Claims Ordinance / ;t.’]’.r~’:’2"=’~’.=.’~’~-...~."~.~Y~-~.~ ~]( th,~ ~t~h~t~-’~()=-A’~
ofdune ~8~1 (SessI,No.2)declares and enacts, that "the 1 l~==e~l~°lnstr~c’ti"o~’wl~ic~"lutve~h~u~%%"~n~7 "
sole and absolute ,ight of pre-emption from the abo. I thla~"m~"~’’ NOW, the Sovel~igla right of coa~ ’
riginal inhabttan~vest&i~ cudcan onlyl~e exercised / wlth0ut W[~ch no uniform or general syete .a~ wou!’ ’ i
1~ Hen Majesty, he~ El$i,,~.and ~eces~that all 1 po~ibLe, it s~mred by this rtt~e. -]f a s~.’e.~, of .:
t~llaS to, land lathe sai~eolony of ~ew Z~L&~nd,which Crown= .c~ald by his own act, unauthu~ by tL

Crqwn, aeq.utre agamas the Crown a to a~y po~at e lick[ or claimed by ~inue of purr has, ca li~t~ 05| ..... i " ris~- : .... .~
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tlon, of thelaads of a new country, it is plai~ tha( he
mi~gr as~n[~ upon that right, proceed to fulcra a co-
lony there. Now, the law of England denies t~ any
subject tl~a right of forming a colony without the license
of the.Crown. And when we consider the complicated
responslbtlities which flow out of the existence of a
colony, and which may seriously affect the Fewer. te
~¢~iel~the settlers owe allegiance, a~ f~,m whi0h they
e~ll~ t~.r~iv¢ p~teetioD, aud when we~ a~so, ~sti~
mate the means aztdt a~pl~a~ces needed for suCCess~u!
~:olonization, that dealal can scarcely fail to appear
reasonable and necessary. ̄

So soon, then, as the right of the native owucr :is
withdrawn, the soil vests entirely in the Crown for ~
boneset thena~n. T0hor~owtlmword~of ave,y
le~avd jmiglaea~ recently promouneed by the Supreme
t2oart o[~N ew South Wales ~(Attorney-tJeaerat v.t~rown,
Feb. 1847).--" In a newly:discovered country, settled
by Britis~ subjects, the occupancy of the Crown with
respect to the waste lands of that cotony is no fiction.
If, i~ este souse, ~hese la~ds be the Patrimony of the
m~tbaa,fllm, aaver~ffa is the rela~eSentative and the ex~
e~tiv¢ authority of the ~mtiou; the ’ moral personality~
(as Vattei calls him, Law of Nations, bk. 1, chap. 4)by
whom the nation acts, and in whom, for such purp~ises,
its power’ resides. Here is a property depending far
~Vport on, n~ fetm~al ne~ons or principle.’~.
, lt~.t~flmt the colonization of New ~ealand has
differed f~ the made pursued in many uf the older
colonies. As was said by the learned Attorney-
General, it has been distinguished by a practical ad-
vance of the doctrine that " Power has duties as well
as rights. ’~ But the adoption of a more righteous and a
wi~ ~oiley towards the native people, caunot far .uish
ma~. ~amon for relinquishing the exercise of a right
adapted tp s~¢. are a general and national benefit_. ¢l’his
~ight of .t~e (~cown, as between the Crmvn and its 15 ritish
su]/~.~ts, t~ not derived from the Treaty of Waitangi; nor
conh~ that ~[h’ea~y alter it, Whether the assent of the
natives went to tl~e~fnBlength of the principle, or (as is
contended) to a part only, yet the principle itself was
already established aud in force between.the Queen
and Her British subjects. The Treaty of Waitangi was
made.’in February, ts4o. The Izand~laims Ordinance,
on which ][ have ~feedy commented, was passed in
June of the ~ame year. There is no indication, then,
of an abandonment of the principle.

This rule then does in substance and effect assert,
thaf~,Wttem~,:the o~nal ffatfve ~ ~l~r cededin re.
spect of any portion of the soil of these Islands, the
right which succeeds thereto is not the:right of any in-
dividual subject o[ the Crown, not even of the person by
whom the cession was procured, but the right of the
Crown on behalf the whole natiaa, oa behMf of the
¯ zho~ body of subject_ of the Crown :--that the land
becomes f~om" the momeut of cession not the pri-
vat~ property of one man, but the heritage of the whole
people :---that accordingly no private ri~ght shall be re-
cognized as interfering with the public and national
right :~that no single member of the nation shall have
any power to impede in any way the progress and work-
ing of the plan ordained by the St~preme Authority at
the nation for the nation’s benefit. It is a rule which
exc|adea all p~ivate interest, in order to maintain aud
vindicate a general and pubfic good. It does not forbid
a careful and equitable regard to the circumstances of
paetle~aV ctm~. (as in the instance of the original
Land Claims), but it reserves the entire discretion to
the Sovectdffl~Power. It says nuthing of the fitness or
unfitness o£ the regulations or conditions under which
the State may from time to time allow this properry to
~. ~and appr~pfia~ed to individual citizens,
but only that to the state shall belong the management
and responsibility of such distribution. In general, it
asseat~ nothing ~s to the course w~ich shall_he ~ken
for the guidance of colonization, but only that there
shall be aae ~uidieg Power.

The doctrine.now hid down was not~lenied by the
learned coausel for the claimant: rather, by the in[[e-
nuity apent in endeavouring to trace an authority for
the issue of thepre-emption certificate, it appeared to
be indirectly admitted. Therefore, in what I have
said, I have gone beyond what it was strictly necessary
to say ; but this I have done partly because the rule
appeared not to have been clearly understood, and
partly because aprevious comprehensiou of its mean-
mg may be useful in the considerations to which we
now pass.

he claimant, McIntosh, acquired then no title by
the purchase alone ? Did he acquire any by the pur-
chase in connexion with the certificate ?

The claimant says he has purchased this land with the
Queen’s authority ; that he has expended his money

w~th her sanction ; and, therefore, has a legal rlghtto
have the laud so purchased granted to him. Th~s he
says, without alleging any objection to the grant, or to
the conduct of the grantee, withottt sugges~dng any il-
legality or irregularity at all. Leaving the court ta
assume (as in this state of things m~s~ be assumed)
that the grant is in itself good and unimpeacl~tbl~, he
cal~ on the court tc~ set aside that grant upon such
grounds atone as are discloged ou this record. Now,

from bim,
t%w, as the case stands, the defendant has the best

and hi~hest title upon which a sebIect cau rely, aud
~hat wholly unimpeaehed. What is the title which Mr.
McIntosh opposes to this ? It is tke certificate sdt forth
upon the record. Now this certificate, though par-
porting tO convey a right or interest in respect of ee~-
lain lands within the colony, is not only not under
the colonial seal, but it does even bear the signature
of the Governor. It is really a certificate by the Colo-
nial Secretary that the Governor had consented to waive
the Queen’s right of pre-emption in respect of certain
lands. Strictly speaking, it is not a waiver, but only
evidence of a waiver having been made. Itis quite
plain, that such a paper cannot couvey anything which
~an be called a legal righVor title to the land mentioned
theretu. Such a title did not arise by the purchase
alone, as We have seen ; nelthercould it/trise 8y virtue
of this certificate.

Here, then, the claimant’s case fails; -But as~ the
w~iver is admitted to have been in fact the act of th~
Governor, and as the remaining question is, in several
respects, an important one, i proceed to consider it. *

Was there any ~uthority in the Governor to make
su~’h a walve~, so as to bind the Crown ~ ~’his, indee~
is the point on whteh the main stress of the argument

w’~pre’mise,’" t-~athat with the questions raised as to the
true meaning of the Treaty of Waitangi as it stands ir~
th~ nati~.’~ |anguage--w~cr it does or does r~ot Speai~
of’ ~*’ th~ ~zcl~si~e’right ~ofp~e.emption/’ or of "’*pre~
~mption" at ’all, or only and slmply of ~’ purchase"’-
we]rove obviously no concern. Nor, indeed, is it ma-
terial to inquire whether tbe word ~’ pre-emption,"
which is fouud in the E~glish copy, be use~ in the
sense now contended for--that is to say--as indleati~
merely a prior right in the Crown noon the non-
exercise w hereof a subsequent right would, as of cours~
and without anything farther, accrue to the subjects of
the Urt~n ; or whet’her it was intended to express that
superior right which the law recognizes in the Crown
overriding and controlling all purchases of native lands
by subjects of the Crown. For the piaintiffstands upon
the Crown’s right as it is in the Crown, and upon no-
thing-else. He buses his claim, not upon any right
accruingto Idmself suhaequeutly to, oc independently
of, that right, but upon a transfer of that very right to
himself. ’I he certificate purports to be sOmetifing more
than a mere waiver. A mere waiver or relinquisluaent
of a Crown-right would leave to all the Queen’s subjects
eqaaUy whatever benefit might arise therefrom. Where-
as, thzs document purports to convey that right to one
individual to the exclusion of all others ; and to him~
for a time undefined.

That there was no express authority for the issue of
certificates of this kind is acknowledged. If there was
an implied authority, it must be gathered from the acts
and dfialings of the Crown, tbe laws which have beer
made~ and instructions which have been issued in re-
spect of this colony. Now, among the first instrnctt<ms
given by one of Her Majesty’s Principal Secretaries of
State to the first Governor of New Zealand, we find the
allowin{~ passage :--" it is not, however, to the mere
ecognitmn of the sovereign authority of the Queeu that
our endeavours are to be confined, or your negotia-
lens directed. It is further necessary that the chiefs

should be induced, if possible, to contract with you, as
representing Her Majesty, that henceforward no lands
shall be ceded, either gratuitously or otherwise, except
to the Crown of Great Britain. Contemplating the fu-
ture growth and extension of a British colony in New
zealand, it is an object of the first importance that the
alienation of the unsettled lands within its limits should
be conducted from its commencement upon that system
of sale of which experience has proved tee wisdom,and
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_ the dlsrenrd of whicl).hM been so f~al_to ~ prosp~.
’. rity of other British settlements." . Lt’arfiamen~ry
Fapers9 lS40~ page 88.] ]Now, these oireeuops
appear to have been in no way confined to the

Governor to whom they were personally.~ad~lv~ed.
"J~ltey were clearly in "di~tlW of a pol!cy tp. be~stea.dily
~tu3~.by..~uccessiye uoye,ruors, wm~t ~ecowm.za-

.~iO~ Of the country, s~¢ ne p roceeusng,-rWt~.~ in-
structions.were cai~rst, bythe ’t r~¢~.of Wa;"
"te~gi ; ann, aRerwa~rd~by the LanttCtaim,~O~Unauce,
tlpo|3 wb~h I have atr~t~.l. ~’ ¢o~teu,. ̄  .,~ao~,
xespect of all laods wmcn shouL~omyon~uence vest
]u and become disposable on behalt ot tae urown, strict
rules were laid down ; they were-contained, at first, in

c~erflfi~der eith-e~r form, the rules were in sub-
stance the same. /£he two main points were common
to both: namely, the provisions for raising an emigra-

.tion fund, and the proyisioas for securing fair compe-
tition among polchasers. Now, doubtless, we may
imply iix ~lte agent ~ agtharities necessary mr carrying
"i~t~o e~utio~ these tWO expressed puritan_ of his
]principal : but how cam we imply an ag~rity to do
"~c~ which tend direc~ y to~efeat them ?
¯ t p as~ Dyvarious top ~s which were strongly urged by
~r. J~artlcy, for two r! ~[t~_g~., ~i~.~ because they cannot
he properly raised Ul~ ~I~ this record, which does not
coat~iu one word WAS .ring to them; and, further, be-
cause they are directl ~ negatived by the terms of the
Proclamation under ~ ~hich this certificate was issued.
In fact, Governor FitzRoy appear~ to have been careful
to pat all persons who might be disposed to act under
tha~ Proclamation e.po.n their ~r~ and to gi.V¢ them
to understand that, ffthey_purchased at all, tliey would
do so at their own risk. The concluding words of the
procl~maflau are these--" The public are reminded
,~ ~ to)a~ in. rt~." .colony’. held or claimed by
anyperson not an aboriginal nauve, ot ~e nS~ul:, ~.
’validin the eye of the law~ or otherwxse rma~ nut aria
void, unless confirmed by a grant from the Crown."

The~ same words a~¢ fpund at the close, both of the
~crTt0fJama:t~n ~k~M_areh, and .t~ later one of

¯ Upon thewhole~ t.h~t;Mr;Mc~n~sh i~i~t#pur-
chaser from the nat~vss, w~mout aumortty~or.ennnym-
ation from the Crown. He cannot possibly stand in a
better position than did the ori~nat Land C.laiman.~.

¯ Of course, we, in this place, have nothing to do wi,h
any question except the bare legal question of the ex-
istence or non-existence of a legal right and title in the
claimant.

It may ~ be.proper to re n~. rk, th~thi~ Judgment
does ~ot affirm the ausmata vmidity or. me gran~ ~o ~ne
defendant. It dectdes this only~tl3at that grant cannot
be set aside on the grounds which are set forth on the
Record.--Judgment lot the Defendant.

C4tlo~ial Secretar~l’S Oflce,
~uckland, 6lh July, 1847,

H IS Excellency the Lieutenant-Governor
directs that the following Extract

froW~ thp~ biinBtes of the Execut’ty ¢ ~ouncil,
be published. ~::~

By His Excelleney’s command,

AI~DREW SINCLAIK,
Colonial Secretary

~XTRaO~ ~KOM TIII~ MINUTES o~ THE EXECUTIVE
COUNCIL OF NEW ZEALAND? HELD O~{ ~/~OY, DAY
~ 5~a JULY, 1~47, ¯. ~ ̄  ~...,-. ~-~ .. . --....

"The Lieutenant-Governor having.laid on the
table a letter from Capt. Graham, the Senior
Naval Officer, dated the 4th instant, communi-
cating:to the Lieutenant-Governor the fact of
his ha~ing received orders from His Excellency
the COm~al!der-iu2(~hie’f0n this Station to pro.
ce.ed.~iE~iand ~e~!iately with Her Ma~e~tfa
Ship. under bis’conlmand, it was resolved by the
Lieetena~lt,Governor~adCouncil that the folo
io~in~g’~:r~Jolntion , sh~uld~b~"~r~eA jn tl~e
Minutes of Proceedi, ngs of thee x~e~e Council
~."Hi~ Excellency and the Member’s of the

~it~it]low ~(~e4~O~in Graham
ir

acknowledgments of his cordial and zealous
co.operation on all occasions when active opera-
tions were necessary for the purpose of quelling
rebellion, and of expressing the high sense they
entertain of the warm interest displayed by him
at all times in promoting the welfareof~the
Colony and of its inhabitants, of both races ; by
wl~ich ~he has not only greatly promoted the
interests of the European population, but has
also;in many instances, aecuretl th~ence,
aud-eonfirm~d the loyalty, of the aa~es.~ ~:’"::
" -His Excellency and the Council avail them-
selves of this opportunity to request Captain
Graham to make known to the Officers and crew
of Her M~jestv’s Ship Castor the sense the Lieu-
tenant-Governor and Council entertain of their
gallan3ry and exemplary conduct upon all ocea-
sions,--quMities which have gained for
the "gratitude ~ and best wishes of the Coloiditl
Government and of the Colonists."

A true extract.

,~, Fa ZD.£ ~,ICK Ttl a’f c tllzR,

ast. t~vt, S~t~’,, ....
Acting as Clerk of CounciL

CAUTION.

T HE P U BL I C are hereby cautioned
again~ purchasing a~y of the under

mentioned Properties,’or’ from re~0vilig’any
timber or other material from the same, they
having been purchased by the Undersigned
from the official assignee of Jame~~ ~ttt~t, of
George street, Sydney.

Claim--known as No. 218 (I00 acres)
do. " [do. 218 a (1850 acres)

¢[o. do. 918 b (10 ~es)

(By his Attorney)

JNO. L MONTEFIORE,

July ~ad, 1847.

Auckland ;-~Printed by Jon~ WILLIAMSON~ for the
~ew Zesl~ud Government.


